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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), UDALGURI. 

 

Present: ARPITA KAR, A.J.S. 

      SDJM(S), Udalguri. 

  

                G.R.NO.735/15 

           U/S 457/380/411/34 IPC. 

               STATE OF ASSAM 

              Vs 

1. Md. Jafar Ali @ Hony Sing. 

2. Md. Kabaj Ali. 

  ......................Accused Persons. 

   

Advocate Appeared:- 

For Prosecution: Smti. Nandira Narzary, A.P.P. 

For Defence: Mr. M. Deka, Mr. L. C. Chouhan. 

 

Charge Framed on : 13.10.2015, 17.01.2019, 08.03.2019. 

Evidences recorded on:  15.12.2015, 30.03.2019, 12.04.2019. 

Arguments heard on:  23.04.2019. 

Judgment delivered on: 23.04.2019 

 

J U D G M E N T 

1. Prosecution story in brief is that Md. Ainal Hoque lodged an FIR before the 

Sapmari O/P, alleging inter-alia that on 20/07/15 a gas cylinder was stolen 

from his kitchen by breaking the lock of his kitchen.          

 

2. On receipt of the F.I.R., Udalguri P.S. Case No.152/15 was registered and 

investigated into. During investigation seizures were made by the police. 

On completion of the investigation the I.O. has submitted charge sheet 

against the accused Md. Jafar Ali@ Hony Sing and Md. Kabaj Ali, U/S-

457/380/34 IPC in this case. 
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3.  The defence Story is of total denial. On their appearance before the Court 

copies of relevant documents were furnished to him as per Sec. 207 Cr.P.C. 

After hearing both sides and upon perusal of the CR and CD   grounds for 

presuming that the accused have committed an offence triable U/S-

457/380/411/34  of IPC were found and accordingly charges under the said 

section is framed against the accused. The particulars of the offence U/S 

457/380/411/34 I.P.C. were read over and explained to the accused to 

which they pleaded not guilty and claimed to be tried.  

 

4. During trail prosecution side examined 8 P.W.s. The examination of the 

accused U/S 313 Cr.P.C. is recorded. The accused denied adducing DW. 

 

5.  I heard arguments for both sides and also perused the case record.  

6. POINTS FOR DETERMINATION:- 

I. Whether the accused on 20/07/15 at Bhutia Doba under 

Udalguri PS in furtherance of their common intention   

entered into the kitchen of Ainul  Haque by breaking  the 

locks for the purpose of committing theft and thereby 

committed the offence punishable U/S 457/34 of IPC? 

II. Whether the accused on or about the same day, time and 

place in furtherance of their common intention  dishonestly 

removed a cylinder from   the kitchen of Ainul Haque without 

the consent of the owner thereof and thereby committed the 

offence punishable U/S 380/34 of IPC? 

III. Whether the accused on or about the same day, time and 

place in furtherance of their common intention 

received/possessed the aforesaid  cylinder knowing or having 

reason to believe that the said was a stolen one and thereby 

committed the offence punishable U/S 411/34 of IPC? 

DISCUSSION, DECISION AND REASONS THEREOF:- 

7. P.W.1, Md. Ainal Hoque, who is the informant of this case deposed that on 

the night of the occurrence some unknown persons stole a gas cylinder 

from his kitchen and on the same night a gas cylinder from the house of 
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his brother Anwar Hussain was also stolen. After about 20-25 days of the 

said occurrence, the accused tried to steal the shop of Noushad Ali but 

they were caught red handed and on being asked by police they admitted 

the stealing of the gas cylinder from his house and later his gas cylinder 

along with that of his brother were recovered from the house of one Kabaj 

Ali. Ext.1 is the FIR and Ext.1(1) is his signature.  

In his cross examination he deposed that the accused entered into 

his kitchen by breaking the lock of the door which was seized by police. He 

denied that the cylinder which was recovered does not belong to him.     

8. The P.W.2, Md. Noushad Ali deposed that there was a theft in his grocery 

shop and after investigation his stolen articles were recovered from the 

house of one Hony Singh and further upon his admission the stolen gas 

cylinder of the informant was recovered from the house of Kabaj Ali in his 

presence. The seizure list is exhibited as Ext.2 wherein Ext.2(1) is his 

signature.  

In his cross examination he deposed that Hony Singh told before 

police that he was in Guwahati when the articles were stolen from the 

house of the informant. He admitted that he did not state before the 

police that on admission of Hony Singh the gas cylinder was recovered 

from the house of the accused Kabaj Ali and that though he was  present 

at the place of recovery of the stolen cylinder from the house of Kabaj Ali 

but Ext.2(1) is not his signature. He stated that he is an illiterate person 

and admitted that he did not tell before police that on admission of Hony 

Singh the gas cylinder was recovered from the house of Kabaj Ali and 

denied that the cylinder recovered does not belong to the informant.  

9. P.W.3, Md. Billal Ali deposed that on the night of the occurrence gas 

cylinder from the house of the informant as well as Anwar Hussain were 

stolen. After about 10-20 days of the said occurrence the shop of Noushad 

Ali was also being theft and after investigation his stolen items were 

recovered from the house of Hony Singh, upon his admission the stolen 

gas cylinder was recovered from the house of Kabaj Ali.  
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In his cross examination he denied that Hony Singh made 

admission upon coercion and assault. He admitted that he was not present 

at the time of recovery of the stolen articles.  

10. P.W.4, Md. Abu Sama, P.W.-5, Md. Fajar Ali deposed that they were 

informed about the stealing of a gas cylinder from the house of the 

informant. After about 20-25 days of the said occurrence the  shop of one 

Noushad Ali was also being theft and after investigation police arrested 

Hony Singh and upon his admission the stolen articles was recovered 

from the house of Kabaj Ali. They stated that they were present at the 

time of recovery of the gas cylinder.    

In his cross examination P.W.-4 denied that Hony Singh made 

admission upon coercion and assault.   

In his cross examination P.W.-5 stated that police did not record 

his statement. 

11. P.W.6, Md. Noushad Ali and P.W.-7, Hajarat Ali deposed that they are 

unaware about the occurrence. P.W.-7 deposed that he only saw when 

the accused were arrested. Ext.2 is the seizure list wherein Ext.2(2) is his 

signature.  

In his cross examination P.W.-7 deposed that he is unaware about the 

contents of Ext.2.  

12. P.W.8, A.S.I. Kumud Ch. Sarmah, the investigating officer of this case 

deposed that on 22/07/15 an FIR was lodged by Ainal Hoque and after 

registration of the FIR he was given the charge to investigate the case.  

He stated that he visited the place of the occurrence, recorded the 

statement of the witness and prepared the sketch map. He further stated 

that he seized a half used cylinder from the house of the accused Kabaj 

Ali. The charge sheet was submitted by Swapan Kr. Seal.  Ext. 2, 3,4 are 

the seizure list, sketch map  and charge sheet respectively wherein 

Ext.2(3) and 3(1) are his signatures. Ext.4(1) is the signature of Swapan 

Kr. Seal which he knows.   
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In his cross examination he deposed that the seized cylinder was 

used by Kabaj Ali and was shown by the owner. He denied that the 

accused was using his own cylinder and the same was not is not stolen 

one. On being asked, the accused was unable to produce any document 

relating to the cylinder.   

13. In view of the aforesaid discussions, it is clear that the seizure witnesses 

i.e. P.W.-2 and P.W.-7 did not prove the seizure list and as such the same 

remained unproved. Though PW-4 and PW-5 stated that they were 

present at the time of the seizure of the cylinder but they were not made 

a seizure witness. Also no materials on record was placed to show that 

the seized cylinder belong to the informant.  As such in absence of any 

concrete materials on record to show that the seized gas cylinder belong 

to the informant and that the same was recovered from the house of the 

accused, the accused are entitled for benefit of doubt as per the criminal 

jurisprudence.     

14. As such it is hold that the prosecution has failed to prove the charges 

against the above-named accused person and as such, they are acquitted 

from the charges U/S -457/380/411/34  I.P.C. and set at liberty forthwith. 

15. Accused  Md. Jafar Ali @Hony Sing and Md. Kabaj Ali are 

acquitted from the charges of this case U/S-457/380/411/34  

I.P.C. and set at liberty. 

16. The accused is directed to furnish fresh bail bonds as per sec 437A 

Cr.P.C. and until the submission of the fresh bail bonds the previous bail 

bonds executed by the accused and the sureties shall remain in force. 

17. The seized articles be returned  to the actual owner after proper 

verification or be disposed of in due course as per the law. 

 

18. Judgment is pronounced in open court. Case is disposed on contest. 

 

Given under my hand and seal of this Court on this the   23rd day of April, 

2019 at  Udalguri. 

   



Page 6 of 6 

 

A P P E N D I X 

 

1. Prosecution Witnesses:- 

    P.W.1: Md. Ainal Hoque. 

    P.W.2: Md. Noushad Ali. 

    P.W.3: Md. Billal Ali. 

    P.W.4: Md. Abu Sama. 

    P.W.5: Md. Fajar Ali. 

P.W.6, Md. Noushad Ali. 

P.W.-7, Hajarat Ali. 

P.W.8, A.S.I. Kumud Ch. Sarmah.  

 

2.  PROSECUTION EXHIBITS:- 

Exbt.1: FIR. 

Ext.2.: Seizure list. 

Ext.3.: Sketch map. 

Ext.4.: Charge sheet. 

 

3. DEFENCE WITNESSES:- 

NONE. 

4. DEFENCE EXHIBITS :- 

    NONE. 

 

 

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 


